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Commissioner for Patents 

P.O. Box 1450 

Alexandria, VA 22313-1450 



July 14, 2006 



Sir: 



In accordance with the Pre-Appeal Brief Conference Pilot Program guidelines set forth in 
the July 12, 2005 Official Gazette Notice, Applicants hereby submit this Pre-Appeal Brief 
Request for Review of the final rejections of claims 23-28 and objections of claims 5 and 12 in 
the above identified application. Claims 13-16 and 29 were allowed and claims 1-12, 17-28, and 
30-32 were finally rejected in the Office Action dated March 6, 2006. Applicants filed a 
Response to the Final Office Action on June 5, 2006, and the U.S. Patent and Trademark Office 
issued an Advisory Action dated June 19, 2006 maintaining the final rejections of claims 23-28, 
objecting to claims 5 and 12, and allowing claims 1-4, 6-11, 13-22, and 29-32. Applicants 
hereby appeal these rejections and submit this Pre-Appeal Brief Request for Review. 

The cited reference fails to disclose or suggest all of the limitations of any of the 

pending claims. 

The Office Action rejected claims 23-28 under 35 U.S.C. 103(a) as being obvious over 
US Patent No. 6,665,861 to Faris et al., in view of US Patent No. 6,138,158 to Boyle. The 
Office Action took the position that Faris disclosed all of the features of these claims except for 
the feature that the message is an indication that the proxy server is holding data for the 
destination server to upload. The Office Action asserted that Boyle disclosed this feature. 



Applicants respectfully submit that the cited references taken individually or in combination, fail 
to disclose or suggest all of the features of the above claims. 

Claims 23, from which claims 24-28 depend, is directed to a method of preventing upload 
overloads of data from a plurality of clients at different locations within a network to a common 
destination server in the network. A common destination server is provided in a network, the 
common destination server set up to receive data from a plurality of clients. A plurality of 
upload proxy servers are provided remote from the common destination server, and each client 
sending data, which is intended for the common destination server, to at least a corresponding 
one of the upload proxy servers. A message is sent, which is smaller in size than the data of a 
client, to the common destination server to indicate that the common destination server needs to 
check the corresponding one of the upload proxy servers, and upload data from the 
corresponding one of the upload proxy servers. Further, the common destination server uploads 
the data of a client at some time after the message such that a plurality of clients trying to send 
data to the common destination server at essentially the same time is less likely to overload the 
common destination server and its connection to the network. 

Applicants submit that cited references fail to disclose or suggest all of the features of the 
above claims. 

Faris is directed to an internet-based system for enabling a time-constrained competition 
among a plurality of participants over the internet. Faris discloses a plurality of Global 
Synchronization Unit-enabled client machines, each with a Global Synchronization Unit (GSU). 
Further, at column 24 lines 34-38, Faris discloses that a client machine is connected to a global 
synchronization unit (GSU) and at column 36 lines 54-58 discloses that the GSU (alleged 
authenticator) "generates digitally signed time and space stamp for the response. 55 Thus, Faris 
teaches that the GSU is a part of the client device. The Office Action admits that Faris is 
deficient in that Faris fails to disclose or suggest the feature of a message that is an indication 
that the proxy server is holding data for the destination server to upload, as recited in claim 23. 
However, the Office Action alleges that Boyle makes up for this deficiency. 

Applicants As a result, the Office Action failed to establish prima facie obviousness 
because the cited references fail to disclose or suggest all of the features recited in claims 23-28. 
This failure constitutes clear error in the Office Action. 



To establish prima facie obviousness three basic criteria must be met. First, there must 
be some suggestion or motivation, either in the references themselves or in the knowledge 
generally available to one of ordinary skill in the art, to modify the reference or to combine 
reference teachings. Second there must be a reasonable expectation of success. Finally, the prior 
art references must teach or suggest all the claim limitations. The teaching or suggestion to 
make the claimed combination and the reasonable expectation of success must both be found in 
the prior art and not based on Applicants' disclosure. In re Vaeck , 947 F.2d 488, 20 USPQ2d 
1438 (Fed. Cir. 1991). There are three possible sources for a motivation to combine references: 
the nature of the problem to be solved, the teachings of the prior art, and the knowledge of 
persons of ordinary skill in the art. In re Rouffet 149 F.3d 1350, 1357, 47 USPQ2d 1453, 1457- 
58 (Fed. Cir. 1998). 

Applicants respectfully submit that the cited references taken individually or in 
combination fail to disclose or suggest all of the features recited in claim 23. Specifically, Boyle 
fails to cure the admitted deficiencies of Faris. 

As stated above, the Office Action admits that Faris fails to disclose or suggest the 
feature of a message that is an indication that the proxy server is holding data for the destination 
server to upload, as recited in claim 23, and that Boyle discloses this feature. Boyle is directed to 
a method and system of pushing and pulling data using wideband and narrowband transport 
systems. In Boyle, several two-way interactive devices are nodes in a distributed network. 
Therefore, the devices can access hypermedia or hierarchic layers of information that is stored in 
server devices on the network. When one or more pages of information are updated, rather than 
sending the entire updated information to users of the devices that subscribe to the updated 
information through the network, Boyle describes sending a notification to a proxy server that 
forwards the notification to the users using a messaging system via a low cost narrowband 
channel. Upon receiving the notification, the users can fetch the updates when needed through a 
wideband channel (See Boyle column 6 line 57 - column 7 line 16). 

As stated above, claim 23 recites at least in part, sending a message, which is smaller in 
size than the data of a client, to the common destination server to indicate that the corresponding 
one of the at least one proxy server is holding data to be uploaded by the common destination 
server. 



-3- 



On the other hand, Boyle, at column 7 lines 13-16, discloses that the link server device 
1 14 (alleged proxy server), receives a notification or a piece of electronic message from a web 
server device ("Web server device 202 pushes a notification or a piece of electronic message to 
link server device 1 14 when there is a change or update to the information subscribed by mobile 
device 106.")- Thus, Boyle discloses that the link server 1 14 (alleged proxy server) receives the 
indication, and not the common destination server as recited in claim 23. 

The Office Action asserted that Boyle disclosed this feature because Boyle allegedly 
discloses that the link server then sends the notification to the destination device (i.e., a 
mobile/client device). The Office Action further admits that a destination device such as a 
mobile/client device is not explicitly a destination server. The Office Action thus, appears to 
state that because the notification is sent to a device, that this feature reads on the destination 
server that is clearly recited in claim 23. Applicants respectfully submit that the mere fact that 
Boyle allegedly discloses sending the notification to a mobile/client device is not reasonably 
analogous to the destination server, recited in claim 23. It is well-known in the art, that 
destination servers as recited in claim 23, and a mobile/client device as described in Boyle, 
perform two different functions. Therefore, Boyle fails to cure the admitted deficiencies of 
Faris. Accordingly, the cited references fail to disclose or suggest all of the features recited in 
claim 23. 

Applicants further submit that because claims 24-28 depend from claim 23, these claims 
are allowable at least for the same reasons as claim 23. Further, Applicants submit that the cited 
references fail to disclose or suggest all of the features recited in these dependent claims. 
Therefore, the Office Action failed to establish prima facie obviousness in rejecting claims 23- 
28. Applicants submit that this failure constitutes clear error in the Office Action. 

Based at least on the above, Applicants respectfully submit that the cited references taken 
individually or in combination, fail to disclose or suggest all of the features recited in claims 23- 
28. 



Reconsideration and withdrawal of the rejections, in view of the clear errors in the Office 
Action, is respectfully requested. In the event this paper is not being timely filed, the applicants 
respectfully petition for an appropriate extension of time. Any fees for such an extension 
together with any additional fees may be charged to Counsel's Deposit Account 50-2222. 
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